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SYLLABUSBY THE COURT

1. “Thesgtandard of review applicableto an gpped from amotion to dter or anenda
judgment, made pursuant to W. Va. R. Civ. P. 59(e), is the same standard that would apply to the
underlying judgment upon which themoation isbasad and from which the goped tothisCourtisfiled.” Syl.

Pt. 1, Wickland v. American Travellers Life Ins. Co., 204 W.Va. 430, 513 S.E.2d 657 (1998).

2. “Threefactorsto be consdered indeciding whether to addresstechnically moot issues
areasfollows: firgt, thecourt will determinewhether sufficient collateral consequenceswill result from
determination of the questions presented so astojudtify relief; second, whiletechnically mootinthe
immediatecontext, questionsof great publicinterest may neverthd essbeaddressad for thefutureguidance
of thebar and of the public; and third, issueswhich may be repeatedly presented to thetrid court, yet
ecapereview a thegppelaeleve becauseof thelr flegting and determinate nature, may gopropriady be
decided.” Syl. Pt. 1, Isradl by Isradl v. West Virginia Secondary Schools Activities Com'n,182

W.Va 454, 388 S.E.2d 480 (1989).

3. Under West VirginiaCode § 21-5A-2 (1961) (Repl. Vol. 1996), the provisions
concerning prevailing wages can only be invoked when a.congtruction project that congtitutesapublic

improvement and which involves workers employed by or on behalf of a public authority isinvolved.



4. Theissue of whether a“publicimprovement” isinvolved within themeaning of this
date sprevaling wageact, Wes VirginiaCode § 21-5A-110-11 (Repl. Vol. 1996 & Supp. 2001), must
bedetermined by examining: (1) whether apublic entity initiated the congtruction project; (2) the extent
of control retained by the public entity during the devel opment and congtruction phases, (3) theextent to
whichtheproject will beused for apublic purpose; (4)whether public fundsare used ether directly for the
costs of construction or indirectly by means of alease arrangement which contemplates payments
essentidly covering theamount of the congtruction; (5) whether the contract iswritten asalesse soldy to
evadetherequirementsof theprevailingwageact; and (6) dl other revant factorsbearing onthe ultimate

issue of whether the project isindeed a public project notwithstanding novel financing mechanisms.

5. Theabsenceof a“public authority” assgnatory to adocument examined in connection
with theissueof theapplicability of thisstate' sprevailing wage act, West VirginiaCode § 21-5A-1to-11
(Repl. Vol. 1996 & Supp. 2001), doesnat initsalf defeet goplication of theact. Wheresufficient factsare
submitted to demondrate that theworkers are involved in condruction on behdf of any public authority,
theact may ill goply. Indetermining thefactud issue of whether the construction ison behdf of the public
authority, thetrid court should consider whether apublic entity initiated the underlying project and dl other

relevant factors demonstrating the uses for which the construction project is intended.

6. Inthoseinganceswhereitisexceedingly clear that apublic entity who qudifiesasa
“public authority” under West VirginiaCode 8 21-5A-1(1) (1961) (Repl. Val. 1996) isintimately involved
with the condruction a issue, atrid court may be permitted to reach aconclusion that thewage act should



goply notwithstanding the aasence of apublic authority’ sactud Sgnature on asubject contract whereit can

be demonstrated that a contracting party is acting on behalf of the public authority.

7. Indetermining whether the State or itsagenciesisinvolved in aconstruction project
aufficient toinvokethe competitive bidding protectionsof West VirginiaCode 8 5-22-1 (2000 & Supp.
2001), atrid court should examine: (1) whether the State or its agency initiated the condruction project;
(2) theextent of contral retained by the Sate or its agency during the devel opment and condtruction phases
(3) the extent to which the project will be used for apublic purpose; (4) whether public funds are used
either directly for the costs of construction or indirectly by means of alease arrangement which
contemplates paymentsessentialy covering theamount of the condruction; and (5) dl other rlevant factors

bearing on the issue of whether the construction is properly viewed as government construction.

8. Todeterminewnhether the State or itsagenciesisinvolved in aconstruction project
aufficient toinvokethe provisonsof West VirginiaCode § 5G-1-3 (1994) (Repl. VVol. 2000) governing
the procurement of architectura and engineering services, atrid court should examine: (1) whether the
Saeor itsagency initiated the condruction project; (2) the extent of control retained by the State or its
agency during the devel opment and congtruction phases, (3) the extent to which the project will beused
for apublic purpose; (4) whether public funds are used either directly for the costs of construction or
indirectly by meansof aleasearrangement which contemplates paymentsessentially covering theamount
of the congtruction; and (5) dl other rlevant factors bearing on theissue of whether the condructionis

properly viewed as government construction.






Albright, Justice:

TheAffiliated Condruction Trades Foundation (“ ACT”), adivisonof theWes Virginia
Building and Condruction Trades Coundil, AFL-CI O, gpped sfrom the September 29, 2000, order of the
Circuit Court of KanawhaCounty, through which thelower court denied ACT’ smationto dter or amend
theMay 23, 2000, decidon granting summary judgment to the Appellees, inter alia, TheWest Virginia
University Foundation, Inc. (the* Foundation™).! ACT initiated the underlying action toobtain adedaratory
judgment requiring the Appdlleesto comply with variousgtate laws concerning the payment of prevailing
wages to workmen engaged in construction of public improvements,? competitive bidding,® and the
procurement of architectural and enginearing services'in connectionwith thebuilding of anadminisrative
office building intended for the use of both West VirginiaUniveraty and the Foundation. Uponacomplete
review of theissuesraised in conjunction with the record, we affirm the decision of the circuit court.
Notwithstanding the technical mootness of theissuesraised on apped given the completion of the
congtruction project at issue, we addressthoseissues, whichremainin controversy, under established

principles alowing review where the issues are of great public interest.

The other primary Appelleesincludethe University of West VirginiaBoard of Trustees, the
University System of West Virginia, and the West Virginia University.

2See W.Va. Code § 21-5A-2 (1961) (Repl. Vol. 1996).

%See W.Va. Code § 5-22-1 (2000 & Supp. 2001).

“See W.Va. Code § 5G-1-3 (1994) (Repl. Vol. 2000).
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I. Factual and Procedural Background

On October 13, 1999, ACT indtituted adedaratory judgment actior againg the University
of West VirginiaBoard of Trustees, the University System of West Virginia, and the West Virginia
University (hereinafter collectively referred to as*“ WV U”); the Foundation; aswell asvarious corporations,®
through whichit sought afinding that the planned construction of an office building’ to beknown asthe
“Univergty SavicesCenter” (the* Center”) wasaypublic project governed by the competitive bidding lawvs
and prevaling wagelawsof thisstate?® Initspetition, ACT averred that WV U was“engaged in acourse
of conduct amedat crcumventing lawsreguiring public competitivebidding and lawsrequiring thepayment

of prevailing wages.”

Insupport of its petition, ACT dleged that beginning in 1996 WV U and the Foundation
began preparationsfor and subsequently entered into vari ous agreements concerning the design,

condruction, and lesse/purchase of the Center. Among those documents submitted in support of itspetition

5See W.Va. Code § 55-13-1 to -16 (1941) (Repl. Vol. 2000).

*Among those named as defendantsto the dedl aratory judgment action are: Platinum Properties
Limited, Petropolus and Associates, Inc., March-Westin Co., Inc., Paul A. Waker Architect, Inc., and
Evan Terry Associates, P.C. Oneadditiona defendant, Gates, Caloway Moore & West, LLP, was
dismissed by agreed order entered on January 26, 2000.

“According to the Foundation, “ by thetimethe caseissubmited for decision, the project will have
been completed, the building will have been occupied, and no further work will be performed thet would
be under any of the contracts rdating to the construction project a issue.” While the Foundation made
these satementsin support of itspostion that theissues before the Court are moat, apoint withwhichwe
disagree, we wish to point out that the construction project is apparently now complete.

8See supra nn. 2, 3, and 4.



was amemorandum dated February 5, 1997, prepared by Susan L. McCollum, Senior Facilities
Panner/Lease Manager, outlining the chronology of events pertaining to the purchase or replacement of
the Center. Indudedinthat chronology wasan entry dated August 1996, dating: “[l]nvestigated potentid
processfor third party condructionandfinancing.” Additiona documentsatached to thepetitionincude
two memorandaprepared by Ms McCollum dated January 17 and April 17, 1997, which detail the space
requirements of current and potentia occupantsfor the Center. When the Foundation issued a“ Request
for Proposds’ dated June 20, 1997, pertaining to providing professond development servicesfor the
Center, the document indicated that “[t]he devel oper is expected to work with WVU and the WV U
Foundation staff to develop and definefacility layout and design.” A supplement to the* Request for
Proposd” wasissued on July 18, 1997, specifying that both the Foundation and WV U are seeking and will
seect an “experienced deve opment firm/team” with the“ ability to establish and implement aturn-key

administrative office building development strategy.”

Of the“[n]early fifty firms|[thet] expressad aninterest inthe Foundation’ sinitid Request
for Proposa,” ten firmswerejointly interviewed by the Foundation and WV U. Asaresult of this
interviewing and sdlection process, Platinum Properties Limited Liability Company (“Platinum”) was
selected to provide apackage of devel opment services, including site evaluation and selection, Site
acquigition, enginering and design, condtruction, and contract adminidration. A Pre-Condruction Sarvices
Agreement (“ Pre-Congtruction Agreement”) detailing these obligationswas entered into between the

Foundation and Platinum on March 19, 1998.



Pursuant to its obligations under the Pre-Construction Services Agreement, Platinum
seected and recommended aSitefor the Center, which was subsequently gpproved by the Foundation.
On September 7, 1999, asecond agreement, entitled the Turnkey Condruction, Site Development and
PurchaseAgreement (the Turnkey Agreement”), wasenteredinto between the Foundation and Platinum.
Pursuant to thisagreement, Platinum agreed to condruct the Center from itsown sourcesa itsrisk and to
sl theimproved Steto the Foundation upon completion of the Center.  The Turnkey Construction
Agreement providesthat WV U, asthe Tenant, has gpproved theinitid plansand further providesthat
WV U must gpprove of any change, amendment, refinement, or addition to the approved plans. The
agreement further providesfor apurchase price of $22,821,969.00 upon satisfaction of certain specified

conditions.®

Whilealease-purchaseagreement had not been entered into at thetime of thefiling of the
petition, ACT produced documentation demondrating theintent thet athirty-year |ease-purchase contract
would besgned by the Satewith the Foundation “for and on behdf of West VirginiaUniversty, as Tenart,
for the lower six floors’ of the seven-floor Center.™® A draft |ease-purchase agreement, aswell as
additiona documentation, indicated that a the conclusion of theleaseterm, WV U wastotake ownership
of thefaality. Inactudity, however, aleass, rather than alease-purchase agreement was entered into, but

not until May 25, 2001, after the issuance of the circuit court’s final ruling in this case.

*Among these condiitions was the completion of an attached 750-car parking garage with at least
505 parking spaces secured for use by the Center’ s occupants.

Thisintent was expressed in aletter dated June 24, 1999, that was sent to the Foundation’s
president from Joseph F. Markus, as Cabinet Secretary for the State Department of Administration.
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Inresponseto ACT’ spetition for declaratory judgment, the Foundation filed amotionto
dismissor inthedternative, amotion for summary judgment. Theremaining Appdlessamilarly filed
moationsto dismiss™ At ahearing on January 26, 2000, the circuit court heardargument of counsd onthe
petition and thevarious motionsseeking dismissal or summary judgment. By order entered onMay 23,
2000, the circuit court granted summary judgment to Appellees. ACT sought to dter or amend the
summary judgment ruling by filing aRule 59(€) mation,”which the dircuit court denied by order entered
on September 29, 2000. Throughthisapped, ACT chalengesthelower court’ sdenid of therdlief it

requested below.

[I. Standard of Review
We announced the applicable standard in syllabus point one of Wickiand v. American
TravelersLife Insurance Co., 204 W.Va. 430, 513 S.E.2d 657 (1998): “The standard of review
goplicableto an goped from amotion to dter or amend ajudgment, made pursuant toW. Va R. Civ. P.
59(e), isthe same standard that would apply to the underlying judgment upon which the motion isbased
and fromwhichthegpped tothisCourtisfiled.” Inthiscasethe underlying judgmentisagrant of summeary
judgment, so the governing sandard isthede novo sandard as st forth in syllabus point one of Painter

v. Peavy, 192 W.Va. 189, 451 S.E.2d 755 (1994).

YAsaresult of thefiling and granting of amicus pleadings, James A. Prete was permitted to
participate in the proceedings below. Mr. Prete, an unsuccessful bidder on the project, filed a
memorandum in opposition to the Foundation’s motion to dismiss.

2\ .Va. R. Civ. P. 59(e).



[11. Discussion
A. Circuit Court’sRuling
Inrulinginfavor of the Foundation and the other Appellessbd ow, thearcuit court focused
onthedautesa issueand thetwo agreementsthat had been entered into at thetime of the hearing—the
Pre-Condruction Agreement and the Turnkey Agreement. After finding that thereare only two partiesto
each of these agreements—the Foundation and Platinum, thelower court procesded to determinewhether
the prevailing wage statute was applicable to the contracts at issue. That statutory provision states that:
Itishereby dedared to bethe palicy of the Sateof West Virginia
thet awage of nolessthanthe prevailing hourly rate of wagesfor work of
agmilar character inthelocdity inthis Stateinwhich the condructionis
performed, shdl bepaid todl workmen employed by or on behdf of any

public authority engaged in the construction of public improvements.

W.Va. Code § 21-5A-2 (1961) (Repl. Vol. 1996).

Inruling onthegpplicatility of the prevailingwage Satute to the condtruction of the Center,
thedrcuit court |ooked to the Satutory definitionsof theterms* public authority” and“ publicimprovement.”
A “public authority” is defined by West Virginia Code § 21-5A-1(1) (1961) (Repl. Vol. 1996) as:

any officer, board or commission or other agency of the State of West

Virginia, or any political subdivision thereof, authorized by law to enter

into acontract for the condruction of apublic improvement, induding any

ingtitution supported in whole or in part by public funds of the State of

West Virginiaor itspolitica subdivisons, and thisarticleshal gpply to

expendituresof suchinditutionsmadeinwholeor in part from such public

funds.

By definition, a“publicimprovement” includes*dl buildings, roads, highways, bridges, dreets, dleys,
sawers, ditches, seawage disposal plants, waterworks, airports, and all other structures upon which

6



construction may belet to contract by the State of West Virginiaor any political subdivison thereof.”

W.Va. Code § 21-5A-1(4) (1961) (Repl. Vol. 1996).

Basad uponthedefinitionsof “ publicauthority” and* publicimprovement,” thedrcuit court
read the policy language of West VirginiaCode § 21-5A-2 to only apply when a* public authority” isa
party to the subject contract. To bolster its conclusion, the lower court cited the legidative rule that
providesthat fair minimum wage rates must beincluded in dl contracts “to which the State of West
Virginia, or any politica subdivison thereof, or any authority created by the Legidature of the Sate of West
Virginia, induding any officer, board or commission or agency of the State of West Virginia, isaparty.”
422W.Va CSR.87-1.1. Inlight of itsconcluson that the prevailing wage Satute only gpplieswhena
“public authority” isacontractud party, the circuit court procesded to determine whether the Foundetion

could qualify as a public entity.

Relying on this Court’ s decision in 4-H Road Community Association v. West
Virginia University Foundation, Inc., 182 W.Va. 434, 388 S.E.2d 308 (1989), the circuit court
concluded as a matter of law that:

TheWest VirginiaUniversity Foundation waschartered asa
charitable, educationd, not-for-profit corporation, by privateindividuas
pursuant to the general corporate laws of the State of West Virginia.
Funds cominginto the possession of the Foundation, which may be used
onbehdf of theUniverdty, aremaintained separately from publicfunds
budgeted for theUniveraty. Employeesof the Foundation arenot public
employessand do not participetein any public benefit plan. The presdent
of WV U isamember of the Board of Directorsof the Foundation, but by
reason of the by-laws of the corporation and not by reason of any datute

~



or legidativerule. Assuch, the Foundationisnether apublic authority nor

aninditution supported inwholeor in part by public fundsof the State of

Wes Virginiapursuant toW.Va Code 8 21-5A-1[(1)] (citation omitted).
Thecircuit court o looked to 4-H Road to conclude that the “ Foundation does not becomea‘ public
authority’ solely becauseit constructsalbuilding for the benefit of West VirginiaUniversity.” Asadditiond
support for its conclusion that the Foundation was not a“ public authority,” the lower court cited this
Court’ s decision in Woodford v. Glenville State College Housing Corp., 159 W.Va. 442, 225
SE.2d 671 (1976), inwhich we determined thet the Foundetion isnot an indrumentdity of thegate. While
recognizing that neither 4-H Road nor Woodford weredirectly on point, thecircuit court drew guidance
from those decisions based upon the fact that both casesinvolved the congtruction of abuilding by a

private, non-profit corporaion that was usad for theingtitution’ seducationd misson. And, ineech of those

casss, the private corporation’ sstatus remained unaffected asaresult of the contractuad arrangement.

After disinguishing thelaw relied uponby ACT on ether factud or satutory bases, the
lower court ruled that ACT’ sdam under the prevailing wage act failed dueto thefact * thet no public entity
isaparty to the Turnkey Condruction Agreement, or any other contract for congtruction, architecturd, or
enginearing sarvicesreated tothe Office Building.” Thecircuit court further concluded that it was*not
persuaded that WV U’ sdleged use of the Foundation asa‘ conduit’ for the condruction and financing of
the Office Building ha[d] transformed that project into a ‘ public improvement,” as defined by statute.”
Basad upon the Foundation’ sfaillureto comewithin theintent of the statutes, the circuit

court smilarly rgjected ACT’sclamsfor rdief under the competitive bidding statute and the statute
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pertaining to procurement of architect-engineer sarvices. Citing thefact that the bidding provisons of West
VirginiaCode § 5-22-1 (2000 & Supp. 2001) only apply tothe state and its subdivisons,” which are
further defined as*“the date of West Virginig every palitical subdivison thereof, every adminidrative entity
that includessuch asubdivison, dl municipditiesand dl county boards of education,” the circuit court
concluded that the statute did not gpply to contractsentered into by aprivate, not-for-profit corporation,
such asthe Foundation. W.Va. Code 8 5-22-1(a). In likefashion, thelower court examined the
gpplicability of West VirginiaCode § 5G-1-2 (1990) (Repl. Vol 2000) and condl uded thet the Foundation
did not qudify asan“agency,” whichisdefined as* dl Sate departments agendes, authorities, quas-public
corporationsand dl palitical subdivisons, induding dities, counties, boards of education and public sarvice
digricts’ for purposes of invoking the provisons of that statute concerning the procurement of certain

architectural and engineering services. W.Va. Code 8 5G-1-2(a).

Ingranting summary judgment to A ppelless; thel ower court ruled thet the Foundation did
not quaify asan “agency, officer, board, commisson, political subdivison, or other adminidrative entity
of the State of West Virginia, or aboard of education, servicedidrict, or other public authority whichis
subject to the provisons of the prevailing wages satute, the statute requiring bidding on government
construction contracts or the statute relating to the procurement of architect or engineer services” The
lower court also relied on the fact that “the Pre-Construction Services Agreement and the Turnkey
Condruction Agreement between the Foundation and Platinum are contractsbetween private parties,” and
therefore beyond the scope of the subject statutes. Finally, the circuit court determined that “the

deve opment and congtruction of the Office Building does not condtitute apublic project, undertaking, or

9



Improvement, nor isit transformed into apublic project, undertaking, or improvement solely by virtue of
WV U’ s participation in the planning process, anticipated |lease of, and/or option to purchase aportion of

the completed facility.”

B. Issueson Appeal

ACT arguesthat thedrcuit court failed to fully condder dl therdevant factson theissue
of WVU'sintimateinvolvement and control over theinitid planning and deve opment stagesof the Center,
continuing through the congtruction phase, and ultimately culminating with the proposed and now actud
occupancy of theCenter. Inaddition to overlooking thesignificanceof factsindicating that the Center was
condructed under theauspicesof WV U, ACT maintainsthat thelower court wrongly applied the Satutes
aissueby focusng exdusvely ontheidentity of the partiesto the contractsat issue, rather than examining
whether public fundswere baing expended on apublicimprovement. ACT further assertsthat the lower
court wrongly concluded that this Court’ sdecison in Sate ex rdl. Charleston Building Commisson
v. Dial, 198 W.Va 185, 479 S.E.2d 695 (1996), had no application to this matter and that the lower
court either failed to appreciate the guidance of various cases cited by ACT or misconstrued those

decisions in making its ruling.

10



Conversdy, the Foundation™ assartsthat the lower court correctly applied therdevant
dautesin reachingitsdecison. The Foundation emphasizesthat, contrary tothe“sniger” intent that ACT
attemptsto attributeto it, there was “no evidence in the record before this Court from which.. . . [to]
concludethat the contractswhich arethe subject of thisproceeding were motivated by adesireto avoid
the prevailing wage and competitive bidding statutes”** In addition to Sressing certain facts asindicative
of contractud rel ationshipsouts dethe scope of thestatutesat issue, the Foundation arguesthat theissue
Ismoot based on thefact thet the Center will have been completed prior to the datethis matter issubmitted
to thisCourt for decison. Before addressing the substance of theissues on gpped, wefirs spegk to the

Foundation’ s allegation of mootness.

C. Mootness
Inmaking itsargument that the subject apped isnow mooat, the Foundation attemptsto
convince usthat because congruction of the Center is now complete and the building is occupied, the
underlying issuesrai sed on appedal are no longer worthy of consideration by this Court. Dueto the
completion of the project, the Foundation suggeststhat thereisno rdlief that this Court can award, thereby

rendering the issuesraised by ACT necessarily moot. See Syl. Pt. 1, West Virginia Bd. of Dental

“Whilethereareother Appellessinvolved inthiscase, it gppearsthat the Foundation has assumed
primary responsibility in defending the case below and has smilarly undertaken that role on appedl.
Accordingly, when referring to the Foundation asthe Appdlesin the discusson sage of the opinion, we
are referencing the collective position of the other Appellees.

“Infurtherance of thisstatement, the Foundation statesthat “ al of the contractors[were] paid
prevailing or higher wages, and that more than fifty firmsrespondedto requestsfor proposalsfor the
project.”

11



Examinersv. Sorch, 146 W.Va. 662, 122 S.E.2d 295 (1961) (“Thegeneral rule, subject to certain
exceptions, isthat gppealswill be dismissed where thereisno actud controversy existing between the
patiesa thetimeof thehearing”). The Foundation confusesthe conceptsof relief and controversy; the
controversy between the partiesin this case still exists. See Sate ex rel. Missouri Dep't of Labor
v. City of Camdenton, 779 SW.2d 312, 317 (Mo. Ct. App. 1989) (reg ecting argument that issue of
prevaling wage act’ s gpplicability was rendered moot by completion of condruction). Moreover, wened
not ddvedeeply into theissue of whether thereisany rdief that can beawarded, given our concluson that
theissuesraisad in thiscase menit discusson dueto theinherent public interest attached to any issueswhich
may involve public fundsbe onging to thisstate scitizenry and becauseof apossbleviolaion of issuesof

significant public policy.

Asuming, arguendo, that we wereto acknowl edge any technical mootnessto oneor more
of theissues on goped, thelaw il permitsthis Court to addressthis matter under accepted prinaiples of
appellate review:

Threefactorsto be consdered in deciding whether to address
technicaly moot issuesare asfollows: firg, the court will determine
whether aufficent collateral consequenceswill result from determination
of thequestionspresented so astojudtify rdlief; second, whiletechnicaly
moot in theimmediate context, questions of great public interest may
neverthel essbe addressed for the future guidance of the bar and of the
public; and third, issueswhich may be repesatedly presented to thetria
court, yet excapereview a thegppelaeleve becauseof ther flegtingand
determinate nature, may appropriately be decided.
Syl. Pt. 1, Israd by Israel v. West Virginia Secondary Schools Activities Commn,182 W.Va.

454, 388 S.E.2d 480 (1989). Becausewe concludethat thereisan obligation imposed on this Court to
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addresstheissue of whether state funds are being expended in accordance with the stated policy of the
Sateto pay prevailing wagesto the laborers employed to condruct projectsfurthering the public interes,
weview such publicinterest asthe necessary authorizationto consder any issuewhich may betechnicaly
moat by either thelack of relief available or by virtue of any decision reached by this Court thet arguably
extinguishesthe controversy between the parties. We rgect the Foundation’ s argument that no “ great
publicinterest” canexist sufficient to warrant gpplication of thelsradl mootness sandard dueto thefact
that thereispresently only oneother comparablecondruction project underway. 1d. Rather thanfocusng
in such anarrow fashion onthesmilarity of other construction projects, we agreewith ACT that the
requistepublicinteres arisesby virtueof the possibleexpenditureof public fundsinamanner incons sent
with thedeclared policy of this State. Consequently, this Court rejects the Foundation’ s mootness
argument, convinced that thefacts of thiscasecompd further inquiry into theissue of whether themethod
inwhich cartain condruction prgjects arefinanced can sarve asabarier to goplication of laws promulgeted

for the protection of this state’ s laborers.

D. Possible Applicability of Statutes
Despite Creative Financing

In making its summary judgment ruling, the lower court, consi stent with established
principlesof statutory interpretation, looked to thelanguage of the tatutesto resolvethelaborer-rel ated
issues of wagesand bidding. SeeIinreGregH., 208 W.Va. 756, 760, 542 S.E.2d 919, 923 (2000)
(satingthat “[i]ninterpreting adatute, theinitiad focusis, of course, upon the tatutory languageitsdlf”);

accord Maikotter v. University of West Virginia Bd. of Trustees’West Virginia Univ., 206
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W.Va 691, 696, 527 S.E.2d 802, 807 (1999) (“In any search for the meaning or proper gpplicationsof
adatute, wefirg resort to thelanguageitsdf.”). Whilethe gatutory languageisdearly the garting point
of any issueof gatutory interpretation, thelegidaiveintent underlying thegatuteisthecritical second Sep

of any statutory analysis.

1. Prevailing Wage Statutes

Likeitsfederd counterpart,theprevailing wageprovisonsfoundinWest VirginiaCode
88 21-5A-11t0-11 (Repl. Vol. 1996 & Supp. 2001) (hereinafter referred to asthe “wage act”) were
enacted for the purpose of protecting laborers engaged in construction of public improvementsfrom
ubgtandard wages by ensuring the payment, asaminimum, of the prevailing leve of wages. Sectiontwo
of our wage act announcesthe unmistakable policy of this State to secure the payment of the prevailing
wage ratefor condruction performed on public improvements by or on behdf of any public authority.”
W.Va Code§ 21-5A-2. Inresolving thecasebelow, thecircuit court based much of itsdecison onthe
absence of any contract having been sgned by WVU. Whilethereisno referenceto acontract in section
two of thewage act,”the lower court read in the need for acontract to invokethe protections of thewage
act by virtue of the referencesto contract |etting or authority to enter into acontract contained in the
definitions of both “publicimprovement” and “public authority.” SeeW.Va Code § 21-5A-1(1), (4).

Beforeaddressing theissue of thelack of acontract having been Sgned by a“ public authority,” however,

See Davis-Bacon Act, 40 U.S.C. § 276ato 276a-5 (1994).

°Section six of thewage act iswhere theissue of acontract issquarely set forth. SeeW.Va
Code § 21-5A-6 (setting forth requirements concerning contracts between * public authority” and
contracting party relative to prevailing wages).
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wewishtofirs addresstherdaedissuesof whether the Center isa“ publicimprovement” and whether

the Center was constructed on behalf of a“public authority.” 1d.

We note at the outset of this discussion that the procurement of financing for the
condruction of buildingsassodated with theeducational missonsof apublic inditution often entallstheuse
of credtive financing and further, that the employment of certain financiad mechanisms necessary to
effectuatethe congruction of suchimprovementsmay requiretheinvolvement of third parties. Giventhis
recognition of thereditiesof modern-day financing, wefind it incumbent tolook behind thesurface of the
factsrdied upon by thedrcuit court. Weare certainly not thefirgt court to andyzewhether the provisons
of itsrespective wage act or competitive bidding laws are being circumvented,” either through the use of
alease/purchase agreement rather than an outright purchase of abuilding, or through the use of third-party

construction combined with creative financing.

In Mechanical Contractors Association v. University of Cincinnati, 750 N.E.2d
1217 (Ohio Ct. App. 2001), the court examined whether competitive bidding Statutes were gpplicable
despite the use of aleasing arrangement to acquire aconference center for the university. Whilethe
univergty argued that the bidding lawswhich imposed certain requirementson the property “owner” did

not apply based oniitslack of ownership, the appellate court refused to “ignor|[€] the redities’ of the

YAnd, contrary totheimplication arising from the Foundation’ sargument that thel ack of evidence
demondrating itsintent to violatethewageact conclusvely indicatesthat no violation can befound, we
think that such aviolation can result without a showing of actual intent to violate the laws at issue.
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gtuation. Id. at 1222. In determining the pivotal issue of ownership, the Ohio Court rejected the
university’ s pogtion that it was merely alessee under the lease agreement. Instead, the court found
ggnificant thefact thet theuniversty had purchasad the property with theintention of improvingit withthe
conference center; the conference center was congructed on public property; “ownership” of the property
automeatically reverted to the university for asum certain on adate certain; and thefact that the“rent”
payments caculated by the actua cost of the project “until such time asthe university hasessentialy paid
for the project itsdlf” were used asthe sum certain “cost” for such reverson of ownership. Id. a 1223,
Basad on thesefacts, the court found the actua owner of the property to be the university, and thusthe
bidding statuteswere determined to gpply. 1d. Given the absence of acorreponding ownership focus
within our prevailing wage and competitive bidding statutes, we are more intrigued with the appellate
court' sagreement with thelower court that the bidding laws gpplied “ notwithstanding the method used to
financethe conference center, * asaconsequence of [theuniversty’ g intended useof thebuildingd ]’ Id.
Based ontheuniversty’ sintended use of the conference center, the court had no difficulty affirming the
lower court’scondusion that the project was for apublic improvement within the meaning of Ohio'slaws
Of perhapseven moreimportancefor our andytica purposes, however, wasthe Ohio Court’ srgection
of theuniversty’ sargument “that certain satutory obligationsdo not goply based solely upon thefact that

aprivate entity directly contracts for the project.” Id. at 1224.

Another decison from which we draw guidance isthe City of Camdenton, acasein
which the Missouri Court of Appealsruled that the prevailing wage rate was applicable where the
municipdity sold property to athird party under an arrangement requiring such third party to overseethe

16



condruction of afirehouse/police dation onthe property and then grant the city alease with an option to
purchesetheimproved property. 779 SW.2d a 312. Given that the condruction project wasdearly “for
public useor bendfit,” therewas no question that thefirehouse/police Sation condituted a* public works’
withintheMissouri gatute. 1d. & 316. Themunicipdity advanced the sameargument that the Foundation
advanceshere: The prevailing wage rate does not gpply snce the congruction workers are not employed
pursuant to acontractua arrangement between apublic body and agenerd contractor. 1d. Inaddition,
thecity ateditsoption to terminate thelease/purchase agreement after oneyear. 1d. at 317. Inconcluding
that the prevailing wage act “isnat limited to aproject on which theworkmen areemployed directly by a
public body,” the Missouri court stated:
To hold that thiscarefully constructed legal facadeinsulates

the condruction of thefirehouse/palice Sation from the Prevailing Wege

Act would beto placeform over substance. The building wasto bebuilt

according to the plans and specifications of Camdenton. Camdenton

retained theright to change those plans and specifications. Camdenton

was a0 granted the power to supervise the condruction. . . . Inherent in

the desgn of the building and itslocationisacompdlinginferencethat it

isto be used by Camdenton.
770SW.2d at 316 (emphasissupplied). Describing thearrangement employed by themunicipdity as“‘a
financingdevice,” theMissouri court concluded that * theworkmen onthe project areinredity employed

on behaf of Camdenton.”*® Id. a 316-17. Obsarvingtha “[4] city may not doindirectly that which it

9 _ikeWest VirginiaCode§ 21-5A-2, theMissouri statutedefined applicability of itsprevailing
wageratewith regard towhether the congruction project involved workers* employed by or onbehalf of”
apublic body engaged in public works. See 779 SW.2d at 316 (citing Mo. Rev. Stat. § 290.220
(1978)); cf. W.Va. Code § 21-5A-2.
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cannot dodirectly,” theappd late court reasoned that wereit “[t]o hold otherwise [it] would [be] lend[ing]

judicial approval to an easy method of nullifying the Act.” Id. at 317.

In the recent decision of Division of Labor Standards v. Friends of the Zoo, 38
S.W.3d 421 (Mo. 2001), the Missouri Supreme Court agreed with the position adopted by the
Intermediate appellate court in Camdenton that “[a] public body constructing public works may not
adrcumvent theprevalling wagelaw by a‘ carefully congtructed legd facade’” 38 SW.3da423. Atissue
in the Friends case was whether workers employed by the not-for-profit Friends of the Zoo charitable
organization to congruct areptile house for the zoo werein fact “workers. . . employed on behalf of a
public body engaged in the condruction of publicworks” Id. a 422. Reverdang thelower court’ sgrant
of summary judgment to the Friends, the Missouri Supreme Court rejected the argument advanced by
the Friendsthat the prevailing wage laws could only gpply if the private entity in charge of the congruction
isan agent of the publicbody. Id. & 423. Viewing thisinterpretation astoo narrow, the gppellate court
conduded: “Where, by dl thefacts and circumstances, aprivate entity and apublic body creste afacade
behind which the public body engagesin public works, the workers are employed on behalf of the city.”

Id. at 424.

Severd additiona decisonssuggest factorsthat arerdevant to resolving theunderlying
issue of whether, despite the identity of the contracting parties or the nature of the contract itsdlf, the
congtruction work is nonetheless subject to the respective state’ s prevailing wage laws based on the

reditiesof thestuation. InHunter v. City of Bozeman, 700 P.2d 184 (Mont. 1985), the court looked
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beyond the lease agreement governing amunicipaity’ suse of avehicle sorage building, which was built
pursuant to asgparate condruction contract to which thecity wasnot aparty. Affirming thelower court’s
dedsonthet thelease“wasin fact asdeof the building to the City and thet thiswasin effect apublic works
project,” the court found determinative the fact that the City obtained absol ute ownership of the*‘leased
building for $10 and retain[ed] ownership of theland” aswdl astheinclusion of aliquidated damages
dauseintheevent the City faled to renew periodicfive-year renewa optionsduring thetwenty-year leese
period. 1d. a 187. Inacasewhich examined asameatter of first insance whether the Oregon prevailing
wagelawsgpplied to abuild-to-suit lease, the court determined that the critical factor was“who exercised
the most control over the project.” Columbia-Pacific Bldg. & Const. Trades Council v. Oregon

Comm non Pub. Broad., 794 P.2d 438, 442 (Oreg. 1990). Thus, in deciding whether astate agency

e tR1)

carriedon’” congtruction, the appel late court looked to the fact that the lessor retained control over
financing and condruction decisons, theleasewasfor fair renta vaue with the option to purchese at fulll
market value an escapedauseleft thelessor with dl of therisk; and thelower court’ scondusonthat “the
contract was not a subterfuge to avoid paying the prevailing wage.” 1d. at 440. Inrejecting the
gpplicability of the Oregon prevailing wage act, the court dso found sgnificant the fact that the lessor
already owned theland on which the building was constructed; the |essee was not given areduced

purchasepriceor any cther rightsin the building under the lease; and the lease agreement “dlowed Grayco

[lessor] to build what was primarily an easily-rented office building on itsown land.” Id. at 442.

After carefully and thoroughly considering the cases cited by the parties, we reach the
condusgion that the question of whether our wage act gppliesin any given Stuaionisnot resolved Smply
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withreferenceto thesgning partieson aparticular contract. Thisisbecausethered partiesininterest may
not be Sgnatoriesto the contracts governing the congruction project. Asdiscussad above, the practicdities
of modern-day financing may require certain third-party arrangementswhich tend to shield, in some
instances, the full extent of the involvement of the actud party ininterest. This necesstatesthat the
examining court must look behind the mere paperwork to examineahost of factorsin determining the
aoplicability of thewageactinany given case. Asafundamenta matter, we recognizethat under West
VirginiaCode § 21-5A-2, the provisions concerning prevailing wages can only beinvoked whena
condruction project that congtitutesapublicimprovement and whichinvolvesworkersemployed by or on

behalf of a public authority isinvolved.

Indeciding be ow that apublic improvement was not involved based upon the use of the
terms*let to contract” contained inthe definition of * publicimprovement,” we believethecircuit court
focusad too narrowly on that part of the definition meant to referencein an dl-encompassing fashion “dll
other structures upon which congruction may belet to contract.” W.Va Code § 21-5A-1(4). Thekey
to defining a“public improvement,” as recognized by an opinion of this state’ s attorney genera and
numerous courts, istheinterwoven concepts of public useand public benefit. SeeW.Va Att'y Gen. Op,,
No. 10 (Feb. 21, 1989); Camdenton, 779 SW.2d at 316. The determination of whether the
construction at issueinvolves public use, and therefore constitutes a public improvement, requires

gpplication of numerousfactors. One such set of factors previoudy identified by counsd for theU.S.
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Attorney Generd™in andyzing the gpplicability of thefederd prevailing wage act to aleaseindudesthe
following considerations:

Webdievethat, ingenerd, the determination whether aleasa-condruction
contract calsfor congruction of apublic building or publicwork likdy will
depend onthedetailsof the particular arrangement. Thesemay include
such factors as the length of the lease, the extent of government
involvement in the construction project, the extent to which the
condructionwill beusad for privaterather then public purposss, theextent
to which the costs of congtruction will be fully paid for by the lease
payments, and whether the contract iswritten asalease soldly to evade
therequirementsof the Davis-Bacon act [federd prevallingwageact]. .
.. [T]hefact that anove financing mechaniamisemployed should notin
itself defeat the reading of such a contract as being a contract for
construction of a public building or public work.

Thisligt of factors with several modifications, canadalower courtinitsdetermination of
whether a“ publicimprovement” isinvolved notwithstanding the outward gppearances of the contractsor
leasesa issue. Accordingly, wehold thet theissue of whether a* publicimprovement” isinvolved within
themeaning of thisgiae sprevailingwageact must bedetermined by examining: (1) whether apublic entity
initiated the construction project; (2) the extent of control retained by the public entity during the
deve opment and condruction phases, (3) theextent towhich theproject will beusad for apublic purpose;
(4) whether public fundsare used ether directly for the costs of congtruction or indirectly by meansof a

|ease arrangement which contemplates payments essentialy covering the amount of the condruction; (5)

9See Memorandum dated May 23, 1994, to Thomas S. Williamson, J., Solicitor, Department
of Labor, from Walter Ddllinger, Assistant Attorney Genera, Office of Legd Counsd, regarding the
applicability of the Davis-Bacon Act tolease contracts. Reecting the pogition taken earlier in 1988, the
1994 opinion concludesthat “the gpplicability of the Davis-Bacon Act to any specificlease contract can
be determined only by considering the facts of the particular contract.”
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whether the contract iswritten asalease soldy to evade the requirements of the prevailing wage act; and
(6) dl other rdevant factors bearing on the ultimateissue of whether the project isindeed apublic project

notwithstanding novel financing mechanisms.

While, for reasons stated below, we do not set aside the circuit court’ sfindings and
conclusions, wewish to comment briefly on the application of thesefactorsto the casesub judicefor
future guidance purposesonly. Although severd documents submitted asattachmentsto ACT’ spetition
suggest that WV U wasintimately involved in the planning stages of the Center, wehaveno evidentiary
finding relaiveto thisissue. Because no evidence was adduced bel ow® with regard to the actud control
assumed by WV U during the condtruction phasewe cannot determinethe extent of control maintained by
WV U throughout the construction phase of theprocess. ACT produced documentation indicating thet
89.5% of the Center wasto be occupied by WV U and theremainder by the Foundation. InthisCourt's
opinion, therdatively minor use of the Center by aprivate entity would not forecl osea determination that
theuseof the Center wasprimarily publicinnature. Although the Foundation stressesthelegd right, as
required by West VirginiaCode 8 5A-3-40 (1994) (Repl. Val. 2000), of WV U to cancd theleasewith
thirty daysnotice, we do not find the mereinduson of such acancellaion dauseto be condusve onthe
Issue of whether aproject can beviewed a“ public improvement” within the meaning of thissate swage
laws Smilarly, we do not find determinative on thisissue thefact that the document ultimately executed

was only alease and not alease-purchase agreement. It isconceivabletothis Court that thereisill an

PThe Foundation strenuoudy arguesthat the circuit court gave ACT the opportunity to engagein
discovery, but ACT failed to avail itself of this method of obtaining additional evidence.
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undergtanding between the Foundation and WV U governing the use of the building a the condusion of the
lease period.” See Lycoming County Nursing Home Ass'n, Inc., v. Commonwealth of Penn.,
627 A.2d 238, 243 (Pa. Commonw. Ct. 1993) (reasoning that fact of congtruction commencement pre-
ggning of leaseagreement indicated Commiss onersknew outcome of negotiationswould befavorable).
Indisregarding the gpplicability of theDial decigon, thecircuit court overlooked thefact that thisCourt
acknowledged in that decision that alease-purchase agreement undertaken to provide space for
government offices clearly served apublic purpose. See 198 W.Va a 199,479 SE.2d a 709. Inthe
samefashion, webelievethat theleasing device undertakeninthiscase could beviewed asacredtive
mechanismof serving the needsof apublic entity, WV U, with regard to procuring necessary office gpace.
Inthis Court’ sopinion, it would beimprudent to overlook thefact that WV U, rather than the Foundation,
wasthe party who initiated effortsrel ated to the Center’ s planning and congtruction. WV U wasdlearly
engaged in along-term process of obtaining office gpaceto be used primarily by itsemployees.
Infored osng gpplication of theweage act based upon thefact that WVU did not Sgn any
of the documents under congderation, the lower court has overlooked theinsartion of Satutory language
inWest Virginia Code § 21-5A-2 that extends protection of the act when the workers at issue are

“employed. . . on behdf of any public authority.” 1d. Following therationaeemployed by thecourtin

ZACT podtsthat itismorethan coincidental that thelease-purchase agreament turned into amere
lease within ashort time after theissuance of the decision in the University of Cincinnati case where
theissue of ultimate ownership of the conference center a issuewaskey. See 750 N.E.2d at 1222-24.
Giventhe gautory emphasison ownership involved in thet decison, wedo not find that particular caseto
be soldy influentid on the actionsof WV U and theFoundation indtering theorigind planto enter intoa
lease-purchasearrangement. \We do, however, recognizethat it isnot beyond theredm of possihility thet
theissue of ultimate ownership wasidentified asafactor that might influence any decisoninthiscase
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Camdenton, we determine that the absence of a* public authority” as Sgnatory to adocument examined
in connection with theissue of the gpplicability of thisgae sprevailing wage act doesnot in itsdlf defeat
goplication of theact. Wheresufficient factsare submitted to demondratethat theworkersareinvolved
in condruction on behdf of any “ public authority,” theact may dill goply. Indetermining thefactud issue
of whether theconstructionis*on behdf of” the* publicauthority,” thetria court should consider whether
apublicentity initiated theunderlying project and dl other rdevant factorsinduding whether public funding
isinvolved and whether theintended useisfor apublic purpose. Tofind otherwise, asthe Court observed
in Camdenton, would amount to sanctioning ardatively easy way to avoid invoking the provisonsof the

wage act. See 779 SW.2d at 317.

Implicitinour holding regarding thefactorsto consder in eval uating whether a“public
Improvement” exigsfor prevallingwagepurposesisarecognition that theterm public authority,” likethe
term“publicimprovement,” cannot be used asashieldto prevent thewage act from operating when the
public entity for whom the congtruction isbeing performed isnot aparty to acontract. It only Sandsto
reason that if the wage act wasintended to extend to those workerswho are doing work on behdf of a
public authority, thenthe merelack of asignature by that public authority to acontract should not be
permitted to operatein such afashion to circumvent theintent of thisstate to fairly compensate those
|aborers. We acknowledge that the wage act, as currently written, clearly hingesits operation on the
exisgence of acontract having been sgned by apublic authority. SeeW.Va Code § 21-5A-6. Barring
datutory amendment to section Six toindudelanguageindicating thet an entity acting on behdf of a“public
authority” can9gn acontract whichinvokesthe protections of thewage act, wefed compeledtoreadin
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such languagein theinterest of upholding thelaudatory policy advanced by thewageact of establishinga
floor for the workersengaged in congruction for the public’ sbenefit. SeeW.Va Code § 21-5A-2; ;¢
also Banker v. Banker, 196 W.Va. 535, 543-44, 474 S.E.2d 465, 473-74 (1996) (noting that “in
interpreting thetermsof our . . . datutes specificaly, we, inthe past, have taken carenot to underminethe
dautes fundamenta goas’ and that “we consstently have turned back neet legd maneuvers attempted
by litigantsthat were not in keeping with overarching duties, responsbilities, and rightsthat the West
VirginiaLegidatureintended”); Satev. Elder, 152 W.Va. 571, 575, 165 S.E.2d 108, 111 (1968)
(““ Thisand other courtswill dwaysendeavor to give effect towhet they consder the Legidativeintent; but,
wedo not change plain and amplelanguage employed in framing agtatute unlessthereisan impelling
reason for so doing.””) (quoting Baird-Gatzmer Corp. v. Henry Clay Coal Mining, 131 W.Va. 793,
[805,] 50 S.E.2d 673[, 680 (1948)]). Accordingly, we concludethat inthoseinstanceswhereitis
exceedingly dear thet apublic entity who qudifiesasa’“ public authority” under West VirginiaCode 8 21-
5A-1(1) isintimately involved with the congtruction at issue, atrial court may be permitted toreacha
conclusion that the wage act should apply notwithstanding the absence of a public authority’ sactua
sggnature on asubject contract whereit can be demondrated that a.contracting party isacting on behaf
of the public authority. Theconceptsprevioudy discussed with regard to determining theexistence of a
“publicimprovement,” such asidentifying whoinitiated the project; examining the degree of control
exercised by the public entity in the planning and devel opment Sages; and looking to the nature of theuse
towhich the project will be put, will Smilarly be useful in deciding whether athird party is acting on behdlf
of apublic authority in entering into contractsinvolving publicimprovement-type projects. Wefind no

compelling reason not to extend the protections of thewage act in such inganceswhereapublic authority

25



Isoperating behind the scenesto accomplish purposesthat qudify aspublicin nature. Moreover, wefed
condrained to interpret the wage act in thisfashion to prohibit the clear intent of the statute from being

violated.

2. Competitive Bidding Statute

Inruling thet the provisonsof Wes VirginiaCode 8 5-22-1 did not gpply, the drcuit court,
ingmilar fashiontoitsrulingsrddiveto thewage act, determined thet theidentity of the contracting parties
prevented the gpplication of such provisons. Aswe concluded abovein discussing the need to look
beyond the gatus of the contracting partiesin thewage act andysssection of thisopinion, wesmilarly view
the nead to examinewho thered patiesininterest arein determining the goplicability of the competitive
bidding statute. Our decision to go beyond thefour cornersof the Satutory languageisbol stered by our
prior recognitionin Pioneer Co. v. Hutchinson, 159 W.Va. 276, 220 S.E.2d 894 (1975), overruled
on other grounds by Sateexrel. E.D.S Fed'| Corp. v. Ginsberg, 163 W.Va. 647, 259 S.E.2d
618 (1979), that competitive bidding Satutes* are enacted for the benefit of the public, to protect public

coffers.” Id. at 283, 220 S.E.2d at 900.

Based on thisCourt’ srecognition that public fundsare a issuewhen the sateisobligated
to makerental payments pursuant to alease agreement, wefind asufficient public interest at saketo
amilaly requirethat atrid court examine certain factorsto determine the goplicability of the competitive
bidding gatute. SeeDial, 198 W.Va at 199-200, 479 SE.2d a 709-10. Sincethe competitive bidding

Statute gppliesto the State, which necessarily includes state agenci es, then the statute appliesto WV U
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based onitsstatus asastate agency.” Thus, if WV U isdetermined to beintimately involved inthe
condtruction processin the samefashion discussad above with referenceto theissue of prevailing wages,
the use of athird-party to contract for condruction projects cannot insulate WV U from gpplication of the
competitivebidding gatute. In determining whether the State or itsagendesisinvolved inacongruction
project sufficient to invoke the competitive bidding protections of West VirginiaCode 8 5-21-1, atrid
court should examine: (1) whether the State or itsagency initiated the congtruction project; (2) the extent
of contral retained by the Sate or itsagency during the devel opment and condruction phases; (3) the extent
towhichthe project will be used for apublic purpose; (4) whether public fundsare used elther directly for
the costsof construction or indirectly by meansof alease arrangement which contemplates payments
essentidly covering the amount of the congtruction; and (5) dl other rdevant factors bearing onthe issue

of whether the construction is properly viewed as government construction.

Through thisopinion, wewishto emphasizethat when apublic entity such astheState, or
itsagendies initiatesacondruction project, which uponcompletion will srvetheinteressof the State, its
agencies, or thepublicin generd, it isincumbent upon the State and/or itsagenciesto requirethat the
project complies with the requirements of the compstitive bidding satute. SeeW.Va Code § 5-22-1.
The Stateor itsagenciescannot escapethe requirements of the bidding statute by involving athird-party
for the purposeof genera construction respongbilitiesor for the purposes of obtaining the necessary

funding.

2See Graf v. West Virginia University, 189 W.Va. 214, 221, 429 S.E.2d 496, 503 (1992)
(stating that “West Virginia University, [is] an agency of the state”).

27



3. Procurement of Architect-Engineer Services

Aswith the bidding Satute, the drcuit court determined thet the Foundation’ sinvolvement
prevented the provisions of West Virginia Code 88 5G-1-1to -4 from applying. Consistent with our
discussion of the gpplication of the bidding Satuteto astate agency, we concludethat the procurement
provisons concerning architecturd and enginearing serviceswill gpply if WVU or some other Sate agency
isintimately involved intheconstruction process. Accordingly, to determine whether the State or its
agendesisinvolved in acondruction project sufficient to invokethe provisonsof West VirginiaCode 8
5G-1-3 governing the procurement of architecturd and enginesring sarvices, atria court should examine:
(2) whether the State or itsagency initiated the congtruction project; (2) the extent of control retained by
the State or itsagency during the devel opment and congtruction phases; (3) theextent towhich the project
will be used for apublic purpose; (4) whether public funds are used either directly for the costs of
congtruction or indirectly by means of alease arrangement which contempl ates payments essentially
covering theamount of the condruction; and (5) al other rdevant factors bearing on theissue of whether

the construction is properly viewed as government construction.

E. Inapplicability of Holdings
Given theextremdy limited evidentiary development of this case, we cannot gpply the
holdingswe reech today tothiscase. For example, thereisnofactua deve opment regarding theleve of
contral that WV U undertook during the congtruction phese of the Center. Smilarly lackingisany evidence

concerning the actud useof the Center at the condusion of thelease period. Mogt importantly, however,
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thereisnofinding that publicfundswill be expended in connection with the Center.? Accordingly, we
cannat, on the bad s of the record before us, conclusively find that the Foundation was acting on behdf of
WV U when it entered into the contractsat issue. 1t isonething to surmisethe same; quite another to
edtablish proof of thisassumption. While we do not wish to suggest that evidence of outright intent to
violatethe date swagelawsisrequired to comewithin the reaches of our holdingsheretoday, there must
be morefactsthan presanted hereto permit gpplication of the wage act; the competitive bidding provisons
and thearchitect/engineering procurement provisonsthat ACT soughttoinvoke. Y et another reasonto
refuseto overturn the lower court’ sdecision isthe absence of any evidence demonstrating that the
prevalling wagerate was not paid to theworkerswho built the Center. Giventhelack of any prevailing
wage payment violaions, theextremedy late stage of thisproject suggestsfutility asfar asrevigting issues

involving the bidding process and the procurement of certain architect or engineering services.

Basad upon thefindings made by thelower court concerning thelack of any prevailing
wage rate violaions combined with thelack of any evidenceindicating thet the contracts at issue were
undertaken to avoid gpplication of the wage act, we have no badsfrom which to condude that the lower
court wasin error in granting summary judgment to Appelless. Moreover, without significant factua
deveopment, our holdingsin this caseinvolving new pointsof law cannot be gpplied tothiscase. Given

the manner in which this case reachesuswith insufficient evidence of wage violationsand ardaively

#Thecircuit court looked to thefact that no lease agreement had been signed a thetime of its
ruling in concluding that no public funds were involved.
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undevel oped record,* combined with thefinished stage of the project, wedeemit improper toremandthis
ca=for further development. Accordingly, the decison of the Circuit Court of Kanawha County ishereby
affirmed.

Affirmed.

*Wearedisinclined to permit further development when ACT turned down thelower court’s
opportunity to engage in discovery and evidence gathering.
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